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STATEMENT OF THE | SSUE

Whet her Respondent Cl eveland Cinic Florida Hospital's
Motion to Dismss the Petition in this case, for |ack of
st andi ng, shoul d be granted.

PRELI M NARY STATEMENT

On Septenber 10, 1998, the Division of Admnistrative
Hearings received a notice fromR S. Power, Agency Clerk for the
Agency for Health Care Adm nistration ("AHCA" or the "Agency").
The notice advised that AHCA had received a request for fornal
adm ni strative hearing fromPublic Health Trust of M am - Dade
County, Florida (the "Trust"). By the notice, the Agency
requested that the Division conduct the proceedings required by
law. Attached to the notice were copies of pleadings and papers
already filed in the case.

Anmong t he pl eadi ngs and papers attached was a notion
denom nated "Cleveland Cinic Florida Hospital's Motion to
Dismss Petition for Formal Adm nistrative Hearing." Also
attached, anong ot her papers, were the petition itself, the
Trust's response to the notion, and an anmended petition.

Fol | owi ng desi gnation of the undersigned to conduct the
proceedi ngs, the notion to dismss was set for oral argunment. At
t he concl usion of argunment (in which the Agency supported the

Petitioner in opposing the Motion to Dismss) the notion was



taken under advisenment. The parties were given one week to

submt post-hearing filings in favor of or opposed to the Mtion.
Cleveland Cinic Florida Hospital ("CCFH') and the Trust

filed post-hearing docunents; the Agency did not. CCFH s

Proposed Recommended Order and the Trust's Post-hearing

Menmor andum were both tinely filed on Cctober 5, 1998.

FI NDI NGS OF FACT

1. The facts necessary for disposition of the Mdtion to
Dismss are not in dispute.
2. The Public Health Trust of M am -Dade County operates
Jackson Menorial Hospital ("JMH') in Dade County (AHCA District
11). Inits Petition for Formal Adm nistrative Hearing,
certified to have been served on August 19, 1998, the Trust
all eged that JVMH is the only provider of adult kidney
transpl antation services within Florida Transpl ant Service
Pl anning Area 4, which includes AHCA Districts 8, 9, 10 and 11
The Trust described itself in both the Petition and an anmended
Petition which followed as:
[ Aln agency and instrunentality of M am - Dade
County, which is organized and operated
pursuant to Chapter 154, Part 11, Florida
Statutes, and Chapter 25A of the Code of
M am - Dade County. It governs and operates
Jackson Menorial Hospital and ot her
designated health care facilities. |Its
address is 1611 NW 12th Avenue, M am,
Fl ori da 33136.

Amended Petition, paragraph 2, p. 2. The Trust and Jackson

Menorial Hospital are both in Dade County, AHCA District 11



3. Wth regard to CCFH, the Petition alleged the follow ng.
CCFH is located in Fort Lauderdale, Broward County (AHCA D strict
10). CCFH has CON approval to construct a new facility in
Weston, also in Broward County. It submtted an application for
an adult kidney transplantation programat the new Broward County
facility which was awarded prelimnary CON approval as noticed in
the Florida Adm nistrative Weekly on July 31, 1998.
4. It is the application for the adult kidney
transpl antation programat the Weston facility in AHCA District
10 which the petition seeks to have denied contrary to AHCA' s
prelimnary approval.
5. The Petition's allegations with regard to standing are
cont ai ned i n paragraphs seven and ei ght:
7. As the sole provider of adult
transpl antation services in Transplant Area
4, Petitioner has standing to file this
petition because its substantial interests
will be directly affected by the Agency
action for which this petition seeks review.
8. The adverse affects to the PHT if the
prelimnary approval of CON No. 9026 is
uphel d include but are not limted to:
a. A decrease in the nunber of procedures
performed at JVMH, which may inpair research
obj ectives and nedi cal proficiency;
b. A loss of needed revenue to JVH, the
| argest provider of indigent hospital care in
Fl ori da;
C. An increase in the conpetition for
prof essional staffing, thereby driving up the

costs of perform ng these hospital services;
and



d. An increase in the cost to the health
care systemfor perform ng transpl ant
servi ces through he unnecessary duplication
of services.

Petition for Formal Adm nistrative Hearing, p. 3 and 4.

6. CCFH noved to dismss the Petition on the basis that the
Trust had not alleged facts sufficient to neet the standing
requi renment in CON proceedings found in Section 408.039(5),
Florida Statutes. |In essence, CCFH asserted that the Trust had
failed to allege that its adult kidney transplantation programin
District 11 was within the sanme district as the chall enged ki dney
transpl ant program of CCFH approved by AHCA for District 10.

7. In response, the Trust infornmed the Agency that it had
on the same date filed an Anended Petition which,

differs substantively fromthe original

petition only in paragraphs 4 and 8,

concerning the issue of standing. By filing

its Anended Petition, the Trust adds an

addi tional basis for standing, and does not

in any manner retreat fromthe basis for

standing asserted in its original Petition.
Public Health Trust's Response to Ceveland Cinic Florida
Hospital's Motion to Dism ss, p. 2, paragraph 2.

8. The new paragraphs four and eight in the Amended
Petition, state:

4. PHT's nedical staff (including its
transpl antation physicians) is provided by
the university of Mam School of Medicine,
doi ng busi ness as the University of Mam
Medi cal Group (UMMG), under an affiliation
agreenent between the PHT and the University

of Mam . Through the UMM5 JMH conducts
various activities in Broward County as part



of its adult kidney transplantation program
including but not limted to the foll ow ng:

a. UWMG sees approximately one third of al
its post transplant patients at two satellite
clinics in Fort Lauderdal e; and

b. UWMG through the University of Mam's
Organ Procurenent Organi zation naintains
agreenents with various Broward donor
hospitals and provides in-service training to
hospi tal personnel involved in organ
procurenent, including kidney procurenent.

* * %

8. As the sole provider of adult
transpl antation services in Transplant Area
4, as an existing health care facility with
an established adult kidney transpl ant
program operating in both Districts 10 and
11, Petitioner has standing to file this
petition because its substantial interests
will be directly affected by the Agency
action for which this petition seeks review.
Amended Petition, pages 2 and 3.
9. The Amended Petition was filed wth the Departnment O erk
for AHCA on Septenber 4, 1998, prior to the case's referral by

AHCA t o DOAH.

10. Argunent on the Mdtion to D smss was heard on
Septenber 28, 1998. Ruling was reserved until entry of this
or der.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of cases
initiated in order to challenge decisions of the Agency for

Health Care Adm nistration on applications for certificates of



need (CON) issued pursuant to the Health Facility and Services
Devel opnment Act," Sections 408.031-408.045, Florida Statutes.
Section 408.039(5), Florida Statutes. This is such a case. 1In
this case, however, the Petition nust be dism ssed because the
Petitioner does not have standing to initiate the proceeding
under the ternms of the standing provision in CON |aw, which
states in pertinent part:

Exi sting health care facilities may initiate

.o an adm nistrative hearing upon a

showi ng that an established programw Il be

substantially affected by the issuance of any

certificate of need to a conpeting proposed
programw thin the sane district.




Section 408.039(5)(c), Florida Statutes (enphasis supplied).

12. As the Trust pointed out in its response to the Mtion
to Dismss, filing of the Amended Petition was permtted by Rule
28-106. 202, Florida Adm nistrative Code. The question, then, is
whet her the allegations in the Arended Petition (both those
retained fromthe original petition and those added in the new
paragraphs 4 and 8, quoted above) were sufficient to wthstand
CCFH s Motion to Dism ss.

13. Wile not agreeing the allegations are correct, the
Motion to Dismss does not take issue with the sufficiency of the
allegations with regard to the Trust's claimthat it will be
substantially affected by approval of CCFH s ki dney
transpl antation programin District 10. Rather, the Mtion to
Dism ss, reduced to its essence, maintains that the Trust has
failed to allege that its established kidney transplantation
programis "within the sane district" as CCFH s putative program

14. An allegation that the prograns are "within the sane
district," is clearly necessary under the plain nmeaning of
Section 408.039(5), Florida Statutes. The Trust argues that its
Amended Petition's allegations satisfy the "sane district”
requi renent on two i ndependent bases: first, (despite its
adm ssions that it is located in District 11, operates through
Jackson Menorial Hospital which is located in District 11 and has
an address in District 11) the Trust alleges that "through its

satellite clinics in Broward County [it] provides post-



transpl antation services to JMVMH transplantation patients" (the
Trust's post-hearing nenorandum p. 2) in District 10; second,
the Trust argues that "rules of statutory construction conpel
deference to AHCA' s whol Iy consistent and repeated interpretation
of the word "district' to nmean regional service planning area
when AHCA conducts regional planning for tertiary services, not
only in the standing provision, but also Section 408.035(1)(b)
(requiring CON review of 'like and existing health care
facilities and health services in the service district of the
applicant')." 1d.

i. Satellite dinic Alegations

15. For purposes of the Mdtion to Dismss, the facts
alleged in the Trust's Amended Petition nmust be taken as true.

Alvarez vs. E. A Produce Corp., 708 So. 2d 999 (Fla. 3rd DCA

1998).

16. CCFH argues that the allegations concerning two
satellite clinics in Broward County (as well as allegations
concerning "organ procurenent” agreenents with Broward County
donor hospitals) are not sufficient to confer standing (if shown
by evi dence) because, on their own, they do not anobunt to an
"established progranf in District 10 that is "within the sane
district." |Indeed, the CON standing provision requires that the
Petitioner have an established programin the sane district as
the program of the approved applicant: "[e]xisting health care

facilities may initiate . . . an admnistrative hearing upon a



showi ng that an established programw || be substantially

affected by the issuance of [a CON to a conpeting proposed
progranm] within the sane district." Section 408.039(5)(c),
Florida Statutes, enphasis supplied.

17. CCFH is right.

18. The definition of a "transplantation progrant is found
in Rule 59C-1.044(2)(h), Florida Adm nistrative Code: "The
of fering of surgical services by a hospital through which one or
nore types of organ transplants are provided to nor or nore
patients .

19. There is logic in the Trust's response that the term
"surgical service" cannot be limted to "surgery" or even
"surgical services," and, in the context of this case, nust be
construed to include post-transplantation services because
"[t]ransplantation surgery necessarily invol ves extensive post-
transpl antation services as an integral part of the surgical
services." The Trust's post-hearing nmenorandum p. 5.

20. But the definition also contains the words "by a
hospital." Al though not perfectly anal agous, the definition of
"open heart progranmt found in a rule of AHCA's predecessor was
considered by the First District Court of Appeal in justification
of its affirmance of denying standing in a case to a Petitioner
in one district challenging the standing of a granted-applicant
in another. The court wote,

We al so note that [the rule] defines'open
heart program' in part, as 'roons in a

10



hospi tal equi pped for open heart surgical
procedures' (enphasis supplied). Therefore,
North Ri dge cannot successfully argue the
facility/programdistinction in this area of
speci al i zat i on.

Am sub vs. Departnent of Health and Rehabilitation Services, 577

So. 2d 648, 650 (Fla. 1st DCA 1991).

21. Amsub was recently cited in a per curiamaffirmance of
an award of a CON for a liver transplantation programin which a
conpetitor in another district was not allowed to participate in
the hearing which led to the award because of |ack of standing.

See Shands Teaching Hopsital vs. St. Luke's Hospital Association,

695 So. 2d 793 (Fla. 1st DCA 1997).

22. These two cases, Ami sub and Shands, one in the area of
open heart surgery prograns, the other in the area of organ
transpl antation progranms, stand for another proposition that
relates to CON standing: "The |legislature intended by creating
section 381. 709(5)(b) [the substantially simlar predecessor to
the current standing provision] to restrict standing in CON
cases." Am sub, above at 649 (enphasis supplied).

23. Utimately, it is this long-lasting, clear intention of
the Legislature that CON standing be restricted in cases of doubt
rat her than expanded, coupled with the Legislature's insistence
t hat executive branch agenci es express and act out policies by
rule rather than reliance in one case on an adj udi cated deci sion

reached in another that finally defeats the Trust's argunents

11



based on both the anendnents to its Petition and its reliance on
AHCA' s interpretation in other case of the term"district."

iit. AHCA' s Interpretation of the Term"Di strict"

24. As the Trust is quick to point out, AHCA has
interpreted the word "district” in the context of organ
transpl ant cases to nean "service planning area." In its final

order in Public Health Trust of Dade County, Florida vs. AHCA, 17

F.A.L.R 2330 (AHCA May 30, 1995) the agency defined "district"
to nmean "service planning area . . . where a CON for a transpl ant
programis at issue." This approach was again taken by the

Agency in St. Luke's Hospital Association vs. AHCA 18 F.A L. R

3551 (AHCA Sept. 9, 1996), affirnmed Shands Teachi ng Hospital vs.

St. Luke's Hospital Association, 695 So. 2d 793 (Fla. 1st DCA

1997). The Agency has nmaintained the sanme position in this
proceedi ng, that the term"district"” in a case involving an organ
transpl ant program neans "service area." |f the Agency's
equation of the term"district”" with "service area" is correct,
then the Motion to Dismss fails because the Trust all eged that
its established programis in the sane service planning area as
t he new y-approved program of CCFH, as, the parties concede they
are.

25. First, the term"district," as used in Section
408. 039(5)(c), Florida Statutes, is not anbiguous. No matter how
much sense it makes in the broader context of CON |law to equate

the term"district" wth "service planning area"” in tertiary care

12



cases including organ transplantation cases, "district" does not
mean "service planning area."” As counsel for the Agency conceded
at argunent on the Mtion, AHCA has attenpted to persuade the
| egislature to anend Section 408.095(5)(c) to expand standing in
tertiary cases consistent with its interpretation, but has not
been successful in the attenpt.

26. Second, when the First District Court of Appeal

affirmed the St. Luke's final order in Shands Teachi ng Hospital,

it did so by a per curiamaffirmnce but with citation to Am sub,
above. The only reasonable interpretation of the Court's

reliance on Am sub in Shands Teaching Hospital, is that the Court

agreed with the decision of the D vision of Adm nistrative
Hearings to deny Shands' petition to intervene because it was not
in the sane district as St. Luke's.

27. Finally, the Agency's reliance on final orders in other
cases to support its statenment of general applicability
interpreting Section 408.039(5), Florida Statutes, (in other
words, its rule; see Section 120 52(15), Florida Statutes) and
applying that statenent to this case does not square with its
obl i gati ons under the Adm nistrative Procedure Act. Not only has
the legislature not seen fit to amend the statute, the Agency has
not pronulgated a rule in which it defines the standing
provision's term"district" in transplant cases to nean "service
pl anning area.”" The legislature made very clear in its 1996

revision of the Adm nistrative Procedure Act that "[r]ul emaking

13



is not a matter of agency discretion.” Section 120.54(1)(a),
Florida Statutes. "Each agency statenent as defined as a rule by
s. 120.52 shall be adopted by the rul emaki ng procedure provided
by [Section 120.54] as soon as feasible and practicable.” 1d.
The agency's failure to adopt in rule its interpretation of the
word "district” in the standing provision to nmean "service

pl anni ng area" prevents it fromsubstituting final orders in
other cases for a rule to sustain the standing of the Trust in
this case.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is recoomended that the Agency for Health Care
Adm ni stration enter a final order dism ssing the anended
petition in this case of the Public Health Trust of M am -Dade
County, Florida.

DONE AND ENTERED this 14th day of Cctober, 1998, in

Tal | ahassee, Leon County, Florida.

DAVID M NALONEY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of QOctober, 1998.

COPI ES FURNI SHED
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Jack P. Hartog, Esquire
Assi stant County Attorney
Jackson Menorial Hospita
West Wng 109

1611 Northwest 12th Avenue
Mam, Florida 33136

Robert A. Wiss, Esquire

Karen A. Putnal, Esquire

Par ker, Hudson, Rai ner & Dobbs LLP
118 North Gadsden Street, 2nd Fl oor
Tal | ahassee, Florida 32301
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Richard A Patterson, Esquire
Agency for Health Care

Adm ni stration
2727 Mahan Drive, Building 3
Tal | ahassee, Florida 32308

Sam Power, Agency Cerk
Agency for Health Care
Adm ni stration
2727 Mahan Drive
Fort Knox Building 3
Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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